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MEMORANDUM 
 

 
To: Chair Norma Cantu 
 
 USCCR Commissioners  
 
From: Mauro Morales 
 Staff Director 
 
 David Ganz 
 General Counsel 
 
Date: February 4, 2022 
 
Re:  Appointment of Cleta Michell to the Election Assistance Commission’s Board of 

Advisors 
 
 

We write this memorandum regarding an inquiry about Federal ethics law made by 
Commissioner Adegbile during a November 19, 2021, USCCR Business Meeting and 
subsequent November 23, 2021, email to the Staff Director and General Counsel about the 
appointment of Cleta Mitchell to the U.S. Election Assistance Commission’s (EAC) Board of 
Advisors.  Specifically, during the aforementioned Business Meeting, Commissioner Adegbile 
raised the issue that the nominee to the EAC’s Board of Advisors put forth by Commissioner 
Adams, Ms. Mitchell, serves as Chair on the Board of the Public Interest Law Foundation 
(PILF), which employees Commissioner Adams as its General Counsel and President.  In 
summary, Commissioner Adegbile raised the issue of whether Commissioner Adams had a 
conflict of interest in appointing Ms. Mitchell that he should have disclosed to the full 
Commission, the implications if he did have such a conflict, and requested a written 
opinion from the USCCR’s General Counsel on the matter.  Commissioner Adegbile’s full 
statements are contained in pages 64-68 of the November 19, 2021, Business Meeting transcript, 
which is attached to this email.  A November 23, 2021, email from Commissioner Adegbile and 
his Special Assistant (SA) to the Staff Director and General Counsel raised similar issues related 
to conflicts of interest as noted above, including whether any ethical rules, policies or laws were 
violated as a result of this apparent non-disclosure, whether the  nomination and/or  vote was 
tainted, whether referral to an Office of Inspector General or the Department of Justice was 
warranted, and how Commissioners should deal with possible conflicts of interests arising from 
financial, business, and personal relationships. 

 As the General Counsel indicated during the November 19, 2021, Business Meeting, he, 
as the USCCR’s Designated Agency Ethics Official (DAEO), would take all appropriate actions 
related to the appointment of Ms. Mitchell to the EAC’s Board of Advisors.  As part of these 
actions, OGC reviewed criminal conflict of interest laws including, but not limited 18 U.S.C. §§ 
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208, 210, and 211, 5 CFR Part 2635, Subpart D, relating to conflicting financial interests and 
Subpart E, relating to impartiality in performing official duties, and 5 CFR Part 2638, which sets 
out the legal authorities of the DAEO related to her or his Executive Branch agency’s ethics 
program.  OGC also reviewed thousands of emails related to its processing of three media FOIA 
requests related to Ms. Mitchell’s appointment to the EAC’s Board of Advisors.  
 

On January 24, 2022, pursuant to § 2638.104(c) OGC also conducted ethics counseling 
with Commissioner Adams and his SA, Mr. Mashburn.  Commissioner Adams indicated that 
neither he, nor Ms. Mitchell, received any direct or indirect financial benefit from his nomination 
of her to EAC’s Board of Advisors or from her service on the Board of Advisors.  He also 
considered whether a reasonable person would find an actual or appearance of a conflict of 
interest based on his covered relationship with Mitchell pursuant to § 2635.502(a).  Under the 
attached OGE Legal Opinion 97x8, employees who first undertake consideration of potential 
appearances of conflicts of interest under § 2635.502,1 create a safe harbor regarding the 
appearance issue.  The Opinion notes:  

 
“[t]he report accepts the assertion of the individual in question that she applied the 
‘reasonable person’ standard to her circumstances and concluded that disqualification 
was not warranted. We recognize that some might find section 2635.502 of our Standards 
of Conduct troubling as applied in an individual case. On the other hand, we have been 
aware that ‘appearance of conflict’ has been used as the weapon of choice in Washington 
for years. We developed these rules to afford some protection to the employee who, in 
good faith, takes appearances into consideration, but who decides on a course of conduct 
susceptible to second-guessing.”  
 
Under § 2635.502(e) an employee is disqualified from participating in a matter that raises 

an actual or appearance of a conflict of interest only after the agency ethics designee under 
sections (a) or (c) has concluded such a conflict, or the appearance thereof, actually exists, which 
was not the case in this matter.  
 

OGC also met with the Office of Government Ethics’ General Counsel and her staff and 
relayed the facts of this matter to them.  When OGE has information regarding the violation of a 
criminal law by an individual employee, the OGE Director will notify an Inspector General or 
the Department of Justice.  See 5 CFR § 2638.502.  OGE also has legal authority to 
independently investigate potential violations of noncriminal provisions related to government 
ethics pursuant to § 2638.504.  Following this meeting, OGE relayed to USCCR’s General 
Counsel that they would not make a referral or take independent action on this matter.  
 

In conclusion, OGC took a number of actions based on the November 19, 2021, Business 
Meeting and subsequent email, including reviewing thousands of emails in connection with 

 
1 § 2635.501(a) notes that "[t]his subpart contains two provisions intended to ensure that an employee takes 
appropriate steps to avoid an appearance of loss of impartiality in the performance of his official duties. Under § 
2635.502, unless he receives prior authorization, an employee should not participate in a particular matter involving 
specific parties which he knows is likely to affect the financial interests of a member of his household, or in which 
he knows a person with whom he has a covered relationship is or represents a party, if he determines that a 
reasonable person with knowledge of the relevant facts would question his impartiality in the matter.” 
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media FOIA requests related to this matter, providing ethics advice and counselling to 
Commissioner Adams and his SA, referring the matter to OGE’s General Counsel, and 
conducting its own legal analysis of OGE regulations and the OGE 97x8 to determine if referral 
to an independent Inspector General pursuant to § 2638.104(c)(9) was warranted.2  It is our 
opinion that no such referral is warranted in this matter or that other remedy or further action is 
necessary.  We wish to remind Commissioners that pursuant to § 2638.104(c) it is the role of the 
DAEO to provide prospective and voluntary advice and counseling to employees and officials 
regarding government ethics laws and regulations, and that potential actual or appearance 
conflicts of interest and controversies like this can be resolved prior to them arising at a public 
meeting if such consultation with OGC occurs.     
 

 
2 Under § 2638.106 Inspectors Generals have authority to conduct investigations of suspected violations of criminal 
conflict of interest laws and other government ethics laws and regulations, including 5 CFR § 2635.502. 


